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United States District Court, 
M.D. Florida. 

AVISTA MANAGEMENT, INC., d/b/a Avista Plex, Inc., Plaintiff, 
v. 

WAUSAU UNDERWRITERS INSURANCE COMPANY, Defendant. 
No. 6:05-CV1430ORL31JGG. 

June 6, 2006. 
 

Slip Copy, 2006 WL 1562246 (M.D.Fla.) 
 

ORDER 
 

 PRESNELL, J. 
 
 This matter comes before the Court on Plaintiff's Motion to designate location of 
a Rule 30(b)(6) deposition (Doc. 105). Upon consideration of the Motion--the latest in a 
series of Gordian knots that the parties have been unable to untangle without enlisting the 
assistance of the federal courts--it is 
 
  ORDERED that said Motion is DENIED. Instead, the Court will fashion a new 
form of alternative dispute resolution, to wit: at 4:00 P.M. on Friday, June 30, 2006, 
counsel shall convene at a neutral site agreeable to both parties. If counsel cannot agree 
on a neutral site, they shall meet on the front steps of the Sam M. Gibbons U.S. 
Courthouse, 801 North Florida Ave., Tampa, Florida 33602. Each lawyer shall be entitled 
to be accompanied by one paralegal who shall act as an attendant and witness. At that 
time and location, counsel shall engage in one (1) game of "rock, paper, scissors." The 
winner of this engagement shall be entitled to select the location for the 30(b)(6) 
deposition to be held somewhere in Hillsborough County during the period July 11-12, 
2006. If either party disputes the outcome of this engagement, an appeal may be filed and 
a hearing will be held at 8:30 A.M. on Friday, July 7, 2006 before the undersigned in 
Courtroom 3, George C. Young United States Courthouse and Federal Building, 80 North 
Hughey Avenue, Orlando, Florida 32801. 
 
  DONE and ORDERED.  

 10



 
Introduction to Joinder  

 
Temple v. Synthes Corp. is the first case in the Chapter to explore the advantages 

and disadvantages of including more than one party on each side of a lawsuit.  Common 
law procedure typically embraced two-party litigation.  Although devices for collective 
action existed, common law joinder turned on the forms of action and so, in practice, was 
quite uncommon.  By contrast, the Federal Rules of Civil Procedure routinely allow for 
the joinder of multiple parties and multiple claims in a single lawsuit.  The federal 
approach achieves economies of scale, but in some situations joinder may lead to 
confusion or delay.  A majority of states model their procedural rules on those of the 
federal system, but keep in mind that some states do not and so continue to take a more 
limited approach to joinder. 

 
Federal joinder rules, like joinder rules in general, distinguish between permissive 

and mandatory rules.  Permissive joinder rules give litigants the option of combining 
multiple parties and multiple claims in a single lawsuit.  Mandatory joinder rules require 
the litigants to do so.  Temple v. Synthes involves Rule 19, a mandatory joinder Rule.   

 
It is important to remember that the question of whether a litigant can join a claim 

or party in a lawsuit is separate from the question of whether the court may exercise 
jurisdiction over the claim or party.  See Federal Rule 82. 

 
Start with some basic definitions. 
 
A claim is an assertion of right by the plaintiff against the defendant (the 
defending party). 
. 
 
 
    P v. D 
 
 
A counterclaim is a claim asserted by the defending party against an opposing 
party, typically the plaintiff. 
 
    P v. D 
 
     
A third-party claim is a claim asserted by a defending party against a nonparty on 
the theory that the nonparty (now joined as a third-party defendant) will be liable 
to the defending party (now called the third-party plaintiff) if the latter is found to 
be liable to the plaintiff.  Third-party claims are called impleader claims. 
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    P v. D 
 
            
 
            Third-Party Defendant  
 
A crossclaim is a claim asserted by a party against a coparty. 
 
 
    P v. D1 and D2

 
 
 
 

Now consider the basic rules governing claim and party joinder. 
 

 
Federal Rule 18(a) allows a party “asserting a claim, counterclaim, crossclaim, or 
third-party claim” to join “as many claims as it has against an opposing party.” 
 

• This means plaintiff can choose to join a claim for negligence with a claim 
for divorce with a claim for slander with a claim for contract breach and 
on and on against defendant. 

 
Federal Rule 20 authorizes the permissive joinder of plaintiffs if their claims are 
transactionally related and share common questions of law or fact. A similar rule 
applies to permissive joinder of defendants. 
  

• This means A and B can choose to join as plaintiffs in a lawsuit against C 
and D if their claims arise out of “the same transaction, occurrence, or 
series of transactions” AND “any question of law or fact common to all” 
will arise in the action.  See Federal Rule 20(a)(1) and (2). 

 
The Rule on counterclaims is somewhat more complicated.  Federal Rule 13 
distinguishes between compulsory and permissive counterclaims.  
 

• Defendant must raise a compulsory counterclaim if it is transactionally 
related to the opposing party’s claim and does not require the joinder of a 
nonparty over whom the court cannot acquire jurisdiction.  See Federal 
Rule 13(a), which also sets out two exceptions to this rule. 

  
• Defendant may choose to plead a counterclaim “that is not compulsory,” 

i.e., that does not arise out of the transaction or occurrence that is the 
subject mater of the opposing party’s claim.  See Federal Rule 13(b). 

  
Impleader claims require the joinder of both a claim and a party. 
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• Federal Rule 14(a)(1) allows a “defending party” to join “a nonparty who 

is or may be liable to it for all or part of the claim against it,” but must 
obtain the court’s permission “if it files the third-party complaint more 
than 10 days after serving its original answer.”   

 
The rule on crossclaims relies on the transactional relation test.   
 

• Federal Rule 13(g) allows the pleading of a crossclaim, i.e., “any claim by 
one party against a coparty if the claim arises out of the transaction or 
occurrence that is the subject matter of the original action or of a 
counterclaim.”   

 
• A crossclaim also “may include a claim that the coparty is or may be liable 

to the cross-claimant” i.e., the party asserting the crossclaim, “for all or 
part of a claim asserted in the action against the cross-claimant.” 

 
 

The joinder of claims and parties can quickly complicate a lawsuit and 
make it “complex.”    Assume Plaintiff sues Defendant, and Defendant impleads a 
Third-Party Defendant. 
 
 
   P v. D 
 
 
 
           Third-party defendant 
 
 

Federal Rule 14(a)(2) allows the Third-Party Defendant to assert a Rule 
13(b) counterclaim against the Third-Party Plaintiff. 
 

P v. D 
 
 
 
           Third-party defendant 
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Federal Rule 14(a)(2) requires the Third-Party Defendant to assert a Rule 
13(a) counterclaim against the third-party plaintiff. 
 

 P v. D 
 
 
 
                       Third-party defendant 
 
 

In addition, Federal Rule 14(a)(3) allows the plaintiff to assert against the 
Third-Party Defendant “any claim arising out of the transaction or occurrence that 
is the subject mater of the plaintiff’s claim against the third-party plaintiff.”   In 
this situation, the Third-Party Defendant must then assert “any counterclaim 
under Rule 13(a), and may assert any counterclaim under Rule 13(b).”  In 
addition, if another Third-Party Defendant has been joined, TPD1 can assert a 
cross claim under Rule 13(g) against TPD2. 

 
  P  v.  D 

 
 
 
           Third-party defendant1 and TPD2

  
 
 
 
 
 
 
 

Some additional joinder terms: 
 
 
 

Interpleader 
 
Suppose a bus collides with a truck.  The bus driver is insured up to $200,000 

“per incident.”  The truck driver and all of the bus passengers sue the bus driver in 
individual actions alleging damages of $50,000 per person.  The insurance company 
wants to avoid conflicting or multiple liability.  In this situation, interpleader, authorized 
by Federal Rule 22, allows a party to join as defendants “[p]ersons with claims that may 
expose” such party “to double or multiple liability, even if the claims “lack a common 
origin or are adverse and independent rather than identical” OR the plaintiff or defendant 
“denies liability in whole or in part to any or all of the claimants.” 
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Intervention 
 
 Suppose the residents of Coney Island sue LaGuardia Airport for scheduling late-
night flights on the ground that it constitutes a nuisance.  A manufacturer in California 
claims that halting the flights will deprive it of essential transportation service.  
Intervention, authorized by Federal Rule 24, allows a nonparty to join a pending lawsuit, 
even over the objection of the original parties.  The Rule distinguishes between 
mandatory intervention, where the court must grant to request to join, from permissive 
intervention, where the court may decide to grant the request.  The distinction turns, in 
part, on the nature of the nonparty’s interest.  

 
 
Class action 

 
The class action device permits a lawsuit to be brought by or against a large 

number of individuals who share a common interest and are considered to be similarly 
situated.  Unlike other joinder devices in which the joined party appears in the action and 
represents his or her interests individually, the class action proceeds on the theory of 
representation: the class action resolves the interests of class members who are “absent” 
from the proceedings but whose interests are represented by a named party subject to 
approval by the court.  Federal Rule 23 governs the certification of class actions in the 
federal courts and sets forth many conditions for their use. 
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